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MEMORANDUM
This matter is before the court on the notion of defendant Hussmann
Corporation for summary judgnent. (Doc. 31.) The parties have
consented to the authority of the undersigned United States Mgi strate
Judge pursuant to 28 U.S.C. 8§ 636(c). A hearing was held March 28,
2007.

| . Pl eadi ngs

Plaintiff Joseph Evans brought this action against defendant
Hussmann Cor porati on for enpl oynent discrimination pursuant to Title VII
of the Cvil Rights Act. (Doc. 3.) In his conplaint, plaintiff alleges
that his enploynment at Hussmann was term nated because he is black and
because of his sex.!? He alleges that Dennis Gamache, Jr., a white
cowor ker, made comments about black nmales to him that he perfornmed his
job well, and that managenent created unnecessary problens. He requests
that his enploynent be reinstated and that he be conpensat ed.

Inits answer, defendant generally denies the allegations and lists
25 affirmative defenses. Defendant has now noved for sunmary judgnent.
It argues that plaintiff has no evidence establishing a prima facie case
of either race or sex discrimnation, and that he has no evi dence that
t he reason defendant cited for term nating hi mwas pretextual. Further
it argues that plaintiff has failed to join his |abor union as an
i ndi spensabl e party.

1At the hearing held March 28, 2007, plaintiff stated that he was
not pursuing the sex discrimnation claim



Plaintiff argues that summary judgnent should not be granted,
because he has evidence establishing a prim facie claim of
di scrimnation. He al so argues that defendant’s reasons for term nating
his enpl oynent are a pretext for discrimnation. He further argues that
he is not seeking reinstatement, so the union is not a necessary party.

1. Summary Judgnent St andard

Sunmary j udgnment nust be granted when the pl eadi ngs and proffer of
evi dence denonstrate that no genuine issue of material fact exists and
the nmoving party is entitled to judgnent as a matter of law. Fed. R
Cv. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986); Union
Elec. Co. v. Southwestern Bell Tel. L.P., 378 F.3d 781, 785 (8th Gr.
2004). The court nust view the evidence in the |ight nost favorable to

the nonnoving party and accord it the benefit of all reasonable
inferences. Union Elec. Co., 378 F.3d at 785. A fact is “material” if
it mght affect the outcone of the case, and a factual dispute is

“genuine” if there is substantial evidence to support a verdict in favor

of the non-noving party. Die-Cutting Diversified, Inc. v. United

National Ins. Co., 353 F. Supp. 2d 1053, 1055 (E.D. Md. 2004).
Initially, the noving party nust denonstrate the absence of an

issue for trial. Celotex, 477 U S. at 323. Once a notion is properly
made and supported, the nonnmoving party may not rest upon the
allegations in its pleadings but nust instead proffer adm ssible
evi dence of specific facts show ng that a genuine i ssue of material fact
exists. Fed. R Gv. P. 56(e); Howard v. Colunbia Pub. Sch. Dist., 363
F.3d 797, 800 (8th Cr.), cert. denied, 543 U S. 956 (2004); Krein v.
DBA Corp., 327 F.3d 723, 726 (8th Cr. 2003).

I11. Undi sputed Facts

Def endant Hussmann is a manufacturer of refrigeration equipnent,
and plaintiff Joseph Evans worked at its location in Bridgeton,
M ssouri. At this location, Hussmann enploys 1,500 hourly enpl oyees,
the majority of whomare nmale. About half of themare African Amrerican.
(Doc. 33 at 1-2.)



Plaintiff Joseph Evans, an African Anmerican, began working at
Hussmann in 1992. Wile he was enployed there, he was a nmenber of the
bargaining unit at the facility represented by Steelworkers Local Union
No. 9014. Plaintiff worked a variety of jobs while enployed at
Hussmann, and his enpl oynent was ultimately term nated in August 2005.
(Doc. 33 at 2.)

In Novenber 1995, plaintiff received a disciplinary wite-up for

threatening, intimdating, and interfering wth other enployees,
i ncludi ng shaking his hands at another worker and telling him he was
going to “kick [his] ass.” In Decenber 1995, plaintiff was witten up
for refusing a direct order froma supervisor. In July 1996, plaintiff

was given a “fair and final” warning for using abusive |anguage,
agitating a fight, and interfering with an enpl oyee. Plaintiff remai ned
empl oyed. (Doc. 33 Exs. P, Q R) 2

I n August 2000, plaintiff was witten up for arguing with a co-
wor ker, making threatening gestures, and distracting other enployees.
In February 2003, plaintiff was given a different work assignment but
would not do the work assigned and had an altercation with the
super vi sor. He was given another “fair and final” warning. In July
2004, plaintiff was observed angrily yelling at a co-worker and calling
her “white trash” which resulted in another “fair and final” warning.
(Doc. 33 Exs. O N, J.)?3

After plaintiff was observed calling the other enployee nanes
Jenna Mertz conducted an investigation, and referred plaintiff to the
Enpl oyee Assi stance Programcounseling (E.A P.). Over the course of his
enpl oynment, plaintiff was sent to E A P. counseling four tines,
including for marijuana use, and other issues at work. One tine, he
made threatening remarks to the counselor. He threatened a

2Plaintiff denies that the events described in Exhibits P
(threatening enployees), Q (refused a direct order), and R (agitating
a fight) ever happened, and contends that “rmanagenent was out to get him
in 1996.” (Doc. 36 at 12.)

SPlaintiff denies the events in Exhibits N (that he argued with a
supervi sor over a work assignnment) and O (arguing with a co-worker) ever
took place. (Doc. 36 at 11.)
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psychiatrist, did not take his medication, and threatened the security
staff at the building. (Doc. 33 at 3-4; Ex. J, Ex. K) *

In the nonths imediately prior to plaintiff’s term nation, Human
Resources Manager Bill Hinch, a black male, observed plaintiff being
di srespectful to enployees, including supervisors. This conduct
i ncluded nane calling, interrupting, raising his voice, gesturing and
turning his back while another was talking. No formal discipline was
taken for these incidents. Hinch spoketo plaintiff privately about his
conduct to give himan opportunity to correct his behavior and keep his
job. (Doc. 33, Hi nch Dep. 15-16.)

At the tinme he was term nated, plaintiff worked on an assenbly |ine
where he was to place colored trim on the sides of refrigeration
equi pnent, requiring himto read a witten ticket to determ ne what
color trimto affix to the equipnment. Plaintiff did not affix the right
color trimto the correct unit on a nunber of different occasions
Hi nch was notified of the problema week before plaintiff’s term nation
Gamache, a white male and the | ead person on plaintiff’s |line, discussed
the problemw th plaintiff, and on August 11, 2005, plaintiff again put
the wong trimon the units. Gamache, admttedly angry at plaintiff,
asked him if he could read the ticket. Plaintiff called Ganmache a
“bigot.” Ganmache and plaintiff had had no previous problens working
together. (Doc. 33, Pl. Dep. 44-48, Gamache Dep. 6-8; Hi nch Dep. 54.)

After the confrontation, Ganache wal ked away fromplaintiff to get
his supervisor, Brian Goninger. Goninger arrived at the scene with
a union representative. Plaintiff was agitated and denanded that Bill
Hi nch be cont act ed. Hi nch, chief union steward Don Gant, and payrol
supervisor Kim MIller met with plaintiff. H nch interviewed others
present about the incident. During the neeting, plaintiff was agitated
and would not sit down and be quiet. Ganmache was given a verbal warning
on how to address enployees. Plaintiff was thereafter term nated
H nch made the decision to termnate him (Doc. 36 at 9; Doc. 33,
Gamache Dep. at 12; Hinch Dep. at 35, 52, 67.)

‘Plaintiff denies that the events detailed in Exhibit K, that he
becanme upset with security and that a doctor felt he was a threat to the
conpany, ever happened. (Doc. 36 at 11.)
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Following his termnation, plaintiff filed a grievance with the
St eel workers Union. He did not nention discrimnationin the grievance.
The union declined to pursue the grievance. Plaintiff met personally
with Larry Parsons, but did not allege that he was discrim nated agai nst
based on race or sex. (Doc. 33, Parson Dep. 5-9.)

| V. Discussion

To survive sunmary judgnent in a Title VIl discrimnation case
plaintiff nust establish a prima facie case of discrim nation based on
race. MDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973). *“To
establish a prima facie case of . . . discrimnation, [plaintiff] nust

show. (1) [he] is a nenber of a protected class, (2) [he] was neeting
his enployer’s legitimte job expectations, (3) [he] suffered an adverse
enpl oynment action, and (4) ‘simlarly situated enployees outside the
protected class were treated differently.’”” Shanklin v. Fitzgerald, 397
F.3d 596, 602 (8th Cr.), cert. denied, 126 S. C. 807 (2005) (quoting
Tolen v. Ashcroft, 377 F.3d 879, 882 (8th GCr. 2004)) (race
discrimnation); Tenge v. Phillips Mdern Ag Co., 446 F. 3d 903, 910 (8th
Cir. 2006) (sex discrimnation).

If plaintiff establishes a prima facie case, the burden shifts to
defendant to produce evidence of “a legitimate, non-discrimnatory
reason for the adverse enmploynent action.” Tolen, 377 F.3d at 882. |If
defendant articulates a legitimate, non-discrimnatory reason for
plaintiff’s termnation, the presunption of discrimnation disappears
and the burden shifts back to plaintiff to show that this reason is
merely a pretext for discrimnation. Mayer v. Nextel West Corp., 318
F.3d 803, 807 (8th Cir. 2003); Rose-Maston v. NME Hospitals, Inc., 133
F.3d 1104, 1106 (8th Cir. 1998).

A.  Prima Facie Case

Def endant argues that plaintiff cannot provide any evidence that
supports elenents two and four of the prima facie test: that he was
meeting the legitimate job expectations of his enployer, and that other



simlarly situated enployees outside his protected class were treated
differently.?®

Plaintiff argues that in the 13 years he worked at Hussmann, he was
never witten up for deficiencies in his work. He maintains that al
the disciplinary reports defendant submtted (Exs. B, N O P, Q and
R) were made by white enployees, that he was never aware of these
reports and never signed them and denies that their content ever
occurred. He denies calling a white femal e enpl oyee “white trash” and
deni es ever being told he had an anger managenent problem He maintains
that Gamache and G oninger never saw plaintiff be disrespectful to
ot hers. He maintains that the disciplinary reports were fabricated
because he is being “set up.”

Plaintiff must provide evidence that he is neeting the legitimte
expectations of his enployer. “The standard for assessing performance
‘is not that of the ideal enployee, but rather what the enployer could
legitimately expect.’” Calder v. TC Cablevision of Mssouri, Inc., 298
F.3d 723, 729 (8th Cr. 2002) (quoting Keathley v. Anmeritech Corp., 187
F.3d 915, 920 (8th Cr. 1999)). An enployee may neet sone expectati ons,

but that does not nean that he neets all legitimte expectations if
significant ones are not net. Cal der, 298 F.3d at 729.

Considering these facts in the |ight nost favorable to plaintiff,
and affording himall inferences, the court concludes as a matter of |aw
that there is not sufficient evidence supporting plaintiff’s contention
that he was neeting his enployer’'s legitinmte expectations, and there
i s overwhel mi ng evidence that he was not neeting them

Here, there is docunented evidence that plaintiff had nany
disciplinary violations while working at Hussmann. VWhile plaintiff
contends he performed his line duties satisfactorily, this does not end
the inquiry. Overwhel mi ng docunented evidence shows that plaintiff
often threatened cowdrkers, was rude to them was rude and i nsubordi nate
to supervisors, agitated fights, and threatened to fight other
enpl oyees, anong other things. Hussmann sent defendant to counseling

SBoth parties agree that plaintiff was a menber of a protected
class as an African Anmerican nan, and that he suffered adverse
enpl oynment action, because he was term nated.
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for his behavior, which it believed was an anger nanagenent problem
H s doctor believed he was a threat to the conpany. All of his
di sciplinary wite-ups, including insubordination, abusive and of f ensi ve
| anguage, and di stracting other enpl oyees, were grounds for term nation
according to the procedural guidelines in place at Hussmann. (Doc. 37
Ex. C)

Further, there is evidence that plaintiff was not performng his
job duties on the line satisfactorily when he was term nated. He
repeatedly attached the wong labels to refrigeration units. Ganache
di scussed these work problens with plaintiff prior to their argunent
| eading to his term nation.

Plaintiff argues that H nch and Ganache testified that neither of
them ever recall ed seei ng defendant be disrespectful prior to that day.
Even if true, other enployees and supervisors did see plaintiff be
di srespectful, insubordinate and vi ol ate Hussmann policy. Plaintiff had
a long history of violations. Further, Hinch testified that he did
recall seeing plaintiff be disrespectful to others. (Doc. 33, Hi nch
Dep. at 15-16.)

Plainti ff asserts in conclusory fashion that the disciplinary
reports are all untrue, and that he was being “set up,” but provides no
evi dence supporting this contention. “[A] party litigant may not
generate a question of material fact out of uncontradicted evidence
merely by speculating that a witness is lying.” QOey v. Marshall, 121
F.3d 1150, 1151 n.1 (8th Gr. 1997); E.D.1.C v. Bell, 106 F. 3d 258, 265
n.9 (8th Gr. 1997) (case will not proceed to trial based on chance that

jury will disregard evidence and accept unsupported speculation of
litigant). Absent evidence supporting plaintiff’s specul ations, there
is no question of material fact that he was neeting his enployer’s
| egitimate expectations.

Further, plaintiff has provided the court with no evidence that
simlarly situated enployees were treated differently. The Eighth
Circuit has applied two different standards to this issue. “To be
simlarly situated, the conparable enployees ‘nust have dealt with the
same supervisor, have been subject to the same standards, and engaged
in the sane conduct wthout any mtigating or distinguishing



circunstances.’” Tolen, 377 F.3d at 882 (quoting Glnore v. AT & T, 319
F.3d 1042, 1046 (8th Cir. 2003)); but see Rodgers v. U S. Bank, N A ,
417 F.3d 845, 852 (8th Cir. 2005) (using a |ess onerous standard that
plaintiff must show she and ot her enpl oyees were involved in the same

or simlar conduct, but were disciplined differently). ©

Here, under either standard, plaintiff has not provided evidence
that other simlarly situated enployees were treated differently.
Plaintiff argues that the incident he was fired for is evidence that
simlarly situated enpl oyees were treated differently; he was fired for
the fight with Ganache, while Gamache was not fired. Plaintiff has not
provided the court with any evidence that Gamache was a simlarly
situated enpl oyee. The conduct of the two cannot be categorized as
simlar. Gamache was plaintiff’s superior. Gamache may have been rude
by inquiring whether plaintiff could read, but plaintiff was
i nsubordinate by calling him a “bigot” and getting involved in an
altercation with him Further, plaintiff kept arguing and refused to
cal m down, while Ganmache renoved hinself from the fight and did not
continue to argue with superiors.

Further, plaintiff had a long history of disciplinary actions.
Plaintiff has not provided the court with evidence that Gamache’s
history was as |oaded with disciplinary reports as his. Plaintiff
argues that there is no evidence in the record of Gamache’s di sciplinary
record. However, the burden remains on plaintiff at all tinmes to prove
the elements of a prinma facie case. “The plaintiff retains at all tines
the ultimate burden of proving that the adverse enpl oyment action was
nmotivated by intentional discrimnation.” Young v. Warner-Jenkinson
Co., 152 F.3d 1018, 1021 (8th Cir. 1998). Therefore, the burden is on
plaintiff to produce evidence that Gamache had a work history simlar

to his. Plaintiff has not done so. Furt her, Gamache was di sciplined

5The Rodgers court noted that there is a “conflicting |ine of cases
inour Crcuit regarding the standard for determ ni ng whet her enpl oyees
are simlarly situated at the prinma faci e stage of the McDonnel |l Dougl as
burden-shifting framework.” Rodgers, 417 F.3d at 851. |In Rodgers, the
court found that two enployees were sinmlarly situated when they both
processed transactions for their own bank accounts, and one was
term nated and the other received no puni shnent. Id. at 852.
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for the altercation. He was warned and counseled on how to nore
appropriately respond to enpl oyees.

Plaintiff had several “final warnings” in his file. He was given
repeat ed chances to i nprove his behavior, and finally was term nated for
the very reasons for which he was previously witten up -- rude,
di sruptive behavior. There is no evidence he was treated differently
fromsimlarly situated enpl oyees.

Plaintiff has not provided evidence supporting a prinma facie case
for discrimnation.

B. Legitimate, Nondiscrimnatory Reason--Pretext

Def endant al so argues that, even if plaintiff has met his burden
of establishing a prima facie case, it has provided the court with a
legitimate, nondiscrimnatory reason for plaintiff’s term nation.

Def endant argues that it fired plaintiff because of his rude,
i nsubor di nate and disrespectful behavior. Plaintiff can prove
indirectly that the reason cited for his term nation was pretextual for
a discrimnatory reason by “showing that the enployer's proffered
expl anation is unworthy of credence.” (Goetz v. Farm Credit Services,
927 F.2d 398, 400 (8th G r. 1991).

Here, even if plaintiff succeeded in proving a prima facie case,

whi ch he did not, plaintiff has provided no evidence that his behavior
was not disruptive or disrespectful. Plaintiff argues that all of the
reports of his bad behavior were made by white people, and sonetines
white fenales. However, he was ultimately fired by another African
American man, Bill H nch, who observed hi m behave badly.

Besides plaintiff’'s conclusory statenents that the disciplinary
reports were fabricated, there is no evidence that the reasons cited by
defendant for plaintiff's termnation are nerely a pretext for
di scri m nati on. As stated above, nere unsupported conclusory
specul ations are not sufficient to overconme sunmary judgnent. FE.D.1.C ,
106 F.3d at 265 n.9.



For the above reasons, the notion of defendant for sunmary judgnent
is granted.” An order in accordance with this menorandum is filed
herew t h.

/S David D. Noce
DAVI D D. NCCE
UNI TED STATES MAG STRATE JUDGE

Si gned on April 19, 2007.

I't is unnecessary for the court to consider defendant's argunent
that plaintiff failed to sue an indi spensable party, his union.
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